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POST-HEARING B R I E F OF K E N T U C K Y POWER COMPANY 

I. INTRODUCTION 

I'm sure the region would like to have those jobs) 

- Dr. Paul Coomes, University of Louisville Professor Lmeritus 

Through its Amended Application, Kentucky Power Company ("Kentucky Power" or the 

"Company") seeks approval under KRS 278.300 to enter into a renewable energy purchase 

agreement  for hiomass energy resources with ecoPower Generation Hazard LLC 

("ecoPower"). Additionally, the Company seeks approval in accordance with KRS 278.271 for 

concurrent recovery of the full costs of the ecoPower RLPA through its proposed hiomass energy 

rider ("Tariff B.L.R."). 

Coomes Hearing Testimony at 272. 
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The ecoPower REPA presents a unique opportunity for Kentucky Power to invest in its 

service territory, to promote economic development, to provide for future load growth, and to 

diversify its generation portfolio with a home-grown renewable resource. During the 20 year 

term of the agreement, Kentucky Power will purchase the entire output of  proposed 

58.5 MW (net) hiomass power generating facility to he constructed in its service territory in 

Perry County, Kentucky The ecoPower facility wil l use low grade wood, timber harvest 

residuals, and mill residuals primarily from eastern Kentucky as its renewable fuel  

ecoPower estimates that the facility wil l create approximately 230 construction johs, 30 full-time 

jobs at the facility, and 225 timber and trucking-related   

Kentucky Power began negotiations with ecoPower conceming the REPA in  

Kentucky Power made clear from the beginning that any agreement would require appropriate 

regulatory and contractual provisions to ensure timely cost recovery during the term of the 

ecoPower REPA.These provisions were necessary to avoid potential negative credit impacts 

and, therefore, to protect the Company's customers from increased credit   late  

Kentucky Power terminated contract negotiations when the parties could not agree on contractual 

safeguards for cost  Negotiations resumed in 2012 after ecoPower re-approached 

Kentucky Power with new cost recovery  After evaluating the proposed new 

 Pauley Direct Testimony at 5-6; Godfrey Direct Testimony at 5. 

 Godfrey Direct Testimony at 8. 

Pauley Direct Testimony at 7. 

 Kentucky Power's response to Commission Staff Data Request i-7. 
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language,  pro forma fmancial projections, and the financial and accounting 

implications of the agreement, and following months of extensive negotiations, Kentucky Power 

and ecoPower executed the REPA on March   

Under the ecoPower REPA, Kentucky Power wil l purchase all of the "Renewable Energy 

Products" from  facility at an initial around-the-clock price with a fixed annual 

escalation?' Renewable Energy Products include capacity, energy, renewable energy certificates 

("RECs"), and other ancillary services from the ecoPower  Because of the capacity 

from the ecoPower facility, Kentucky Power anticipates heing ahle to sell an additional  MW 

of capacity into the PJM capacity market, offsetting the cost of the Renewable Energy Products 

under the  

A REC represents one megawatt hour of energy produced from a qualified source and 

can be used hy utilities subject to renewable portfolio standards to meet their renewable energy 

obligations.''' Kentucky Power can either bank the RECs until such time as a federal or 

Kentucky renewable portfolio standard exists or sell them in the  Currently, the market 

price for RECs is approximately $14 to  per  Revenues from the sale of RECs, i f any, 

will further offset the cost of Renewable Energy Products under the REPA. 

 Godfrey Direct Testimony at  

 

Wohnhas Hearing Testimony at 83-84. 

Godfrey Direct Testimony at  

 

Godfrey Hearing Testimony at  
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Kentucky Power estimates that, hased on  revenues, the ecoPower REPA wil l 

increase the Company's 2017 revenue requirements by 7.02%?' The increased revenue 

requirement is otfset hy economic development benefits, additional capacity for future load 

growth, increased fuel diversity, and investment in renewable energy development. In that 

context, the ecoPower REPA presents a unique opportunity that will benefit Kentucky Power's 

customers and the region for years to come. 

I L ARGUMENT 

A. The ecoPower REPA Complies with the Requirements of KRS 278.300(3). 

Kentucky Power seeks approval of the ecoPower REPA as an evidence of indebtedness 

under KRS 278.300. In order to approve a utility's issuance of an indebtedness, the Commission 

must find that the indebtedness (1) is for some lawful object within the corporate purposes of the 

utility; (2) is necessary or appropriate for or consistent with the proper performance hy the utility 

of its service to the public; (3) will not impair its ability to perform that service; and (4) is 

reasonably necessary and appropriate for such  The ecoPower REPA meets each of 

these requirements. 

 Exhibit  

 KRS 278.300(3). 
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1. The Financial Obligations To Be Assumed by Kentuckv Power Under the  
ecoPower  are for a Lawful  Within the Company's Corporate  
Purpose. 

Under the ecoPower RFPA, Kentucky Power wil l add a capacity and energy resource that 

wil l support economic development and future load growth in the Company's service territory 

 diversifying the Company's generation fuel  Fach of these are lawful objects 

within the Company's corporate purpose. In addition, because the "indebtedness" to be assumed 

is a long-term purchase power agreement, the Company must further demonstrate there is a need 

for the additional generation and the absence of wasteful  The ecoPower RFPA 

also meets this test. 

(a). The RFPA is for a  Ohject. 

(i). The ecoPower REPA Provides Needed Investment in Kentucky 
 Service  

The ecoPower RFPA provides a unique economic development opportunity for Kentucky 

Power's service territory. ecoPower anticipates that the Facility will result in approximately 230 

construction johs, 30 full time power plant jobs, and 225 timber and trucking-related jobs in 

Fastem   These johs will he located in an 

economically depressed area of the Commonwealth where, as  Witness Coomes testified, 

"they would he a nice addition to the regional economy" and that  sure the region would like 

to have those  The jobs created by Kentucky Power's investment in the ecoPower RFPA 

 Pauley Hearing Testimony at  64. 

  of Kentucky Power Company for Approval of Renewable Energy Purchase Agreement for Wind 
Energy Resources Between Kentucky Power Company and FPL Illinois Wind, LLC, Case No. 2009-00545 (June 28, 
2010). 

Pauley Direct Testimony at 7. 

Coomes Hearing Testimony at 272. 
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will serve as a catalyst for farther economic development in the region. There is a crucial need 

for this type of investment in the Company's service territory. 

(ii). The ecoPower REPA is Needed to Support Fuel Diversity and 
Renewable Energy Development in Kentucky  Service 
Territory. 

In addition to providing new jobs in its service territory, the ecoPower REPA allows 

Kentucky Power to diversify its generation portfolio and develop renewable energy alternatives. 

Kentucky Power's current generation portfolio is currently  coal-fired. The Company 

hopes to submit an application later this year for the natural gas conversion of Big Sandy Unit 

 adding approximately 20% gas to the mix of generation sources. The ecoPower REPA gives 

Kentucky Power the opportunity to add renewable energy and further diversity its  

The ecoPower REPA also helps Kentucky Power meet the goals set forth in Covemor 

 2008 "Intelligent Choices for Kentucky's Future" Energy Plan. Strategy Two  

Governor's plan calls for increased renewable energy development, especially the development 

of woody hiomass fueled  Other renewable energy sources, such as wind or solar, are 

simply not viable resources in Kentucky Power's service  The ecoPower RFPA is 

necessary for Kentucky Power to diversify its generation portfolio and support renewable 

development in Kentucky. 

 Pauley Hearing Testimony at  

 Pauley Direct Testimony at 7-8. 

 

 Taylor Hearing Testimony at  Kentucky Power Hearing Exhibits 1 and 2; Godfrey Hearing Testimony at 
136-138. 
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(b). There is Both Need For the  Generation and an Absence of 
Wasteful Duplication. 

(i). The ecoPower REPA is Needed to Support Future Load Growth in 
Kentucky  Service Territory. 

The ecoPower facility is not scheduled to come on line until   Prior to then 

Kentucky Power will have undergone, due to emerging enviromnental regulations, a dramatic 

shift in its generation portfolio. The Company has proposed, in Case No.  retiring 

the 800 MW Big Sandy Unit 2 and replacing it with a 780 MW interest in the Mitchell 

Cenerating Station - a reduction of 20  Additionally, if, following approval of the 

Mitchell Stipulation and Settlement Agreement, the Company submitted an application for a 

certificate of public convenience and necessity to authorize the conversion of the 278 MW 

 Big Sandy Unit 1 into a 268 MW natural gas fired facility, and i f the Commission were to 

approve the certificate, there would be a further reduction of 10  In the next two years, 

the Company will see a reduction of 20 MW, and perhaps as much as 30 MW, of  The 

58.5 MW from the ecoPower REPA will help the Company mitigate the effects of this loss. 

In  under its  forecast and without the ecoPower generation, Kentucky Power 

will enjoy only a three percent cushion over its peak demand (plus the approximate  reserve 

margin required by  The addition of the ecoPower REPA increases that  cushion 

to approximately six  The additional capacity that comes from the ecoPower REPA, 

and the added cushion above what is required by PJM, gives Kentucky Power the ability to 

Pauley Hearing Testimony at 65-66. 

 Id at 66. 

Id at 66. 

 Id. at 64; Wohnhas Hearing Testimony at 83-84. 

 Pauley Hearing Testimony at 64. 



accommodate needed load growth in its service territory without going to the market or 

constructing new generation  

(ii) . The ecoPower REPA is Needed as a Capacity Resource Following 

the Termination of the Pool Agreement. 

For over fifty years, Kentucky Power has  access to low cost capacity and energy 

through the AEP-East Interconnection Agreement ("Pool Agreement"). The Pool Agreement 

will terminate on January 1,  and, as a result, Kentucky Power will no longer have ready 

access to the low cost capacity and energy previously available  the  Following 

the termination  Pool Agreement, Kentucky Power will be required to make up whatever 

capacity and energy shortfalls it experiences as a stand-alone company within  Unlike 

being a price-taker in the PJM market, the ecoPower REPA gives the Company price certainty 

going  This fact alone distinguishes the REPA from the wind REPA rejected in Case 

No. 2009-00545 (when the pool was still in  

(iii) . The ecoPower REPA will not Result in Wasteful Duplication. 

Wasteful duplication involves both "an excess of capacity over need" and "an excessive 

investment in relation to productivity or efficiency, and an unnecessary multiplicity of physical 

 The Commission historically has required an applicant to demonstrate an absence 

of wasteful duplication through a review of all reasonable  In addition, the 

 Id. at 64. 

 Pauley Direct Testimony at 7. 

 Pauley Rebuttal Testimony at 2; Pauley Hearing Testimony at  

 Pauley Rebuttal Testimony at 2. 

Id. at 2. 

Kentucky Utilities Co. v. Public  Commission, 252 S.W.2d 885, 890 (Ky. 1952). 

 Joint Application of Louisville Gas and Electric Company and Kentucky Utilities Company for a Certificate of 
Public Convenience and Necessity for the Construction of Transmission Facilities in Jefferson, Bullitt, Meade, and 
Hardin Counties, Case No.  (September 8, 2005). 
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Commission traditionally has considered whether the proposal is the "least-cost"  

However, cost is not the only factor to be considered, and a proposal that ultimately costs more 

than an alternative does not necessarily result in "wasteful  Al l relevant factors 

should be  

The Company acknowledges that the renewable energy product it will obtain under the 

ecoPower REPA is more expensive than other traditional fossil fuel options for capacity and 

energy needs."'' However, renewable energy and, in particular renewable energy from hiomass, 

is typically more  The ecoPower REPA provides other benefits that must be 

weighed in evaluating whether the capacity and energy to be added constitutes wasteful 

duplication. As Company Witness Godfrey stated in response to questioning from Commission 

Staff on the reasonableness of the agreement: 

Given the fact sets that were there, it seemed reasonable. In the context of 
everything else, it's more expensive, and so the question is, is do you want 
hiomass? Do you want the investment? I mean, that's what it all comes down to. 
I mean, i f you want the investment in that part of your state, you know, and i f you 
want to add renewables for portfolio diversity, that's what it's going to cost. So 
that's - - you know, in that context, yes that's  

Equally important, the only evidence in the record indicates that other renewable 

resources are not available. In March 2013, Kentucky Power issued a request for proposals 

("RFP") for capacity and energy to replace the Big Sandy Unit 1 as a coal-fired generation unit.' 

Application of Kentucky Power Company for Approval of Renewable Energy Purchase Agreement for Wind 
Energy Resources Between Kentucky Power Company and FPL Illinois Wind, LLC, Case No. 2009-00545 (June 28, 
 

Kentucky Utilities Co. v. Public Sen'ice Commission, 390 S.W.2d 168,  (Ky 1965). 

Application of East Kentucky Power Cooperative,  for a Certificate of Public Convenience and Necessity for 
the Construction of a  kV Electric Transmission Line in Rowan Count}', Kentuck}', Case No. 2005-00089 (August 
19, 2005). 

Pauley Direct Testimony at 6. 

Godfrey Hearing Testimony at  

 Godfrey Hearing Testimony at  

 Pauley Hearing Testimony at 23; Kentucky Power Hearing Exhibit 3. 

9 



This RTF included clear language that Kentucky Power would accept bids from renewable 

energy providers: 

4.1 Product - The Company is seeking a low-cost bundled product from PJM Ceneration 
Capacity Resources that include the following 

4.1.1 Capacity (MW) 

4.1.2 Energy (MWh) 

4.1.3 Ancillary Services (if available) 

4.1.4 Environmental  

The RFP defines "Environmental Attributes" as products that "include, but are not limited to any 

associated renewable energy credits (RECs) and any other current or tuture environmental 

attributes, including any greenhouse gas emission reductions with the quantity contracted from a 

submitted a proposal. That no renewable resource submitted a proposal is telling, considering 

the testimony of KIUC Witness Taylor that renewable resources are available generally and are 

competitive with any other  The lack of response to the Company's March  RFP 

by any renewable energy suppliers is indicative that there are no other renewable resources 

available in Kentucky Power's service territory. 

The ecoPower REPA allows Kentucky Power to make an important investment in the 

economic development of its service territory, provides an increased margin for future load 

Kentucky Power Hearing Exhibit 3, Section  Taylor Hearing Testimony at 203-204. 

 Kentucky Power Hearing Exhibit 3 at Section 4.1, in. 2. 

Pauley Hearing Testimony at 23. 

Taylor Hearing Testimony at 204; Taylor Direct Testimony at  
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growth, and diversifies its generation portfolio. The benefits from these factors outweigh the 

cost and make entering into the ecoPower REPA a lawful object within Kentucky Power's 

corporate purpose. 

2. The Financial Obligations Assumed bv Kentuckv Power Under the ecoPower 

REPA are Necessary and Appropriate For, and Consistent with, the Provision of  
Electric Service in its Service Territory. 

The ecoPower REPA presents Kentucky Power with a unique opportunity to invest in its 

service territory, promote economic development, and provide for future load growth. In 

addition, the ecoPower REPA gives Kentucky Power the opportunity to invest in a "home­

grown" renewable energy development. Renewable energy is important for Kentucky's energy 

future, as demonstrated by Governor  2008 comprehensive energy plan which called 

for an increase in renewable energy generation to  MW by  In  Strategy 2 

of the 2008 plan noted that Kentucky "has great potential for producing energy from woody 

 

Recent legislative efforts in the Kentucky General Assembly also demonstrate the 

importance of renewable energy, and in particular, the use of hiomass as a renewable fuel source. 

Legislators, including Representative Rocky Adkins - the House Majority Leader, have 

introduced bills over the past few sessions seeking to create renewable or clean energy 

standards.Those hills have not been  

The legislature did, however, unanimously pass Senate Bill 46 during the  session. 

Senate Bill 46, signed into law by Governor Beshear and subsequently codified at KRS  

makes the Commission's approval of a hiomass power purchase agreement cost recovery 

 Amended Application at   

   17. 

'Md  18. 

'Md.  18. 
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mechanism valid for the entire initial   agreement and demonstrates the legislature's 

commitment to and support of hiomass energy  In light of its economic 

development, load growth, and portfolio diversity benefits and the emerging role of hiomass in 

Kentucky's energy future, the ecoPower REPA is necessary, appropriate, and consistent with 

Kentucky Power's provision of electric service to its customers. 

 The Financial Obligations Assumed by Kentuckv Power Under the ecoPower 
REPA Will Not Impair its Ability to Provide Adequate. Efficient and Reasonable  
Electric Service to its Customers. 

The ecoPower REPA contains numerous provisions that protect Kentucky Power and its 

customers from risk over the term of the agreement. The price Kentucky Power pays for the 

Renewable Energy Products is fixed (with an established yearly  The price cannot 

increase. This coupled with other protections in the agreement means that the ecoPower REPA 

will not impair Kentucky Power's ability to serve its customers. 

(a). ecoPower, not Kentucky Power or its Customers, Pear the Risk of 
Increased Costs. 

First and foremost, Kentucky Power only pays for the Renewable Energy Products it 

actually receives from  Under the REPA negotiated by Kentucky Power, all risk of 

changed circumstances lies with ecoPower, not Kentucky Power or its customers. I f the cost of 

diesel fuel increases leading to increased fuel supply trucking costs, or i f fuel costs themselves 

increase, those increased costs are solely home hy ecoPower, not Kentucky Power or its 

 I f changes in environmental regulations require ecoPower to install additional 

pollution control equipment, the equipment installation and operation costs must be home by 

  19. 

Godfrey Direct Testimony at  

"Md. at 12. 

 Taylor Hearing Testimony at 207-208. 
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ecoPower, not Kentucky Power or its  I f PJM determines that ecoPower must make 

transmission system upgrades as part of the interconnection, ecoPower hears those costs, not 

Kentucky Power or its  

Company Witness Codfrey described the Company's risk from cost overruns as follows: 

Al l  risk of future increased costs lies with ecoPower. No changed circumstances in the 

future can make this agreement more expensive to Kentucky Power's customers or the 

Company. Increased costs to operate the ecoPower facility will have no impact on Kentucky 

Power's ability to serve its customers. 

(h). The Cost Recovery Provisions of the ecoPower REPA Protect Kentucky 
Power and its Customers. 

Because they commit a utility to a long-term fmancial obligation, long-term power 

purchase agreements, such as the ecoPower REPA, have the potential to negatively impact a 

utility's credit rating. I f that were to occur, the utility's customers could be affected as higher 

borrowing costs flow through to rates. 

Rating agencies such as Standard & Poor's treat power purchase agreements as fixed, 

debt-like, financial obligations in reviewing a utility's credit  In order to determine what 

Id. at  Pauley Hearing Testimony at 58-59; Godfrey Direct Testimony at  

 Godfrey Hearing Testimony at  

"Md. at 13-14. 

 Exhibit  
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amount to treat as  Standard & Poor's multiplies the net present value  capacity 

payments (or an inferred capacity charge i f one is not specified in the agreement) by a risk 

 Standard & Poor's describes the risk factors: 

These risk factors typically range between 0% to 50%, but can be as high as 
 Risk factors are inversely related to the strength and availability of 

regulatory or legislative vehicles for the recovery of the capacity costs associated 
with the power supply agreements. The strongest recovery mechanisms translate 
into the smallest risk  

In evaluating the strength of the recovery mechanism and, therefore, the associated risk  

Standard & Poor's states a preference for legislative cost recovery mechanisms: 

Finally, we view legislatively created cost recovery mechanism as longer lasting 
and more resilient to change than regulatory cost recovery vehicles. 
Consequently, such mechanisms lead to risk factors between 0% and  
depending on the legislative provisions for cost recovery and the supply function 
borne by the utility. Legislative guarantees of complete and timelv recovery of 
costs  particularly important to achieving the lowest risk factors. 

Accordingly, the potential for the ecoPower REPA to affect Kentucky Power's credit 

rating and, therefore, its  costs is tied to the Company's ability to recover its costs 

tlirough rates. Upon approval of cost recovery by the Company under the ecoPower REPA, the 

Company will enjoy both contractual and legislative guarantees of complete and timely cost 

recovery so that a 0% risk factor  

Kentucky Power negotiated strong provisions in the ecoPower REPA that ensure 

 (i.e. timely) recovery through rates of all of the REPA costs. First, under Section 

6.1(A) of the ecoPower REPA, Kentucky Power has the right to tenninate the agreement, 

without financial penalty, i f the Commission fails to issue an order approving the contract and 

 

Id. at 4 (emphasis added). 

 Wohnhas Hearing Testimony at 85-88. 
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the full and concurrent recovery of costs. Second, the cost recovery mechanism through which 

Kentucky Power will recover the costs related to the ecoPower REPA is a monthly  As 

with the Company's Fuel Adjustment Clause, Kentucky Power will recover its costs 

 without regulatory  Finally, as KIUC Witness KoUen admits, should the 

Commission ever issue an order that disallows concurrent cost  Sections 6.1 (C) and 

(D) of the ecoPower REPA give Kentucky Power the right to terminate the agreement, again 

without financial  These provisions eliminate the risk that Kentucky Power will not be 

able to timely recover its costs, a key point leading to low risk factors from rating agencies. 

In addition to the contractual provisions in the ecoPower REPA, recent legislation passed 

unanimously by the Kentucky General Assembly adds to Kentucky Power's protection from 

imputed debt and increased borrowing costs. Senate Bill 46, codified at KRS 278.271, provides 

that upon a finding by the Commission that the full costs of the purchase power agreement are 

fair, just and reasonable, the approval of cost recovery under a hiomass power purchase 

agreement shall be valid for the entire initial  of the agreement." KIUC Witness Kollen 

acknowledged the certainty that Senate Bill 46 provides Kentucky Power for its recovery of costs 

 under the ecoPower REPA: 

Q. Al l right. But i f - - just so we're clear, that i f the Commission approves 

the cost recovery mechanism that the Company is seeking for this hiomass 
resource, under Senate Bill 46, that cannot be changed for the full tenn of 
the REPA; is that correct? 

A. Well, I 'm not an attomey, but  my understanding. In other words, 
once the Commission sets in motion its approval of this contract, that's it 

 Godfrey Direct Testimony at  Exhibit  at Section  

Wohnhas Supplemental Testimony at 3. 

 Id. at 3. 

 Kollen Hearing Testimony at 282. 

 KRS 278.271. 
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unless the Company were to come in and seek a reopener for whatever 
 

This statutory protection, along with the contract provisions, protect the Company and its 

customers from any negative balance sheet impacts. The ecoPower REPA wil l not affect 

Kentucky Power's ability to serve its customers. 

4. The Financial Obligations Assumed bv Kentuckv Power Under the ecoPower  
REPA are Reasonablv Necessary and Appropriate for the Provision of Electric  
Service hy the Company. 

The ecoPower REPA represents an important investment hy Kentucky Power in the 

economic development of its service territory. It will allow the Company to support future load 

growth and will mitigate the impacts of the termination  Pool Agreement. Through the 

ecoPower REPA, the Company will  diversify its generation portfolio and will support the 

 and Legislature's goals of promoting hiomass renewable energy in the 

Commonwealth. Importantly, the protections found in the agreement mean that the ecoPower 

REPA will not impair the Company's ability to provide service to its customers. The ecoPower 

REPA is reasonably necessary and appropriate for Kentucky Power to fulfill its obligations to its 

customers. 

B. Both The REPA And Kentucky Power's Proposed Biomass Energy Rider Comply 
with the Requirements of KRS 278.271. 

 addition to seeking approval of the ecoPower REPA, Kentucky Power also seeks 

approval of a new Biomass Energy Tariff ("Tariff B.E.R.") pursuant to KRS 278.271 to recover 

its costs, not otherwise recovered in rates, for the purchase of renewable energy under the 

ecoPower REPA. KRS 278.271 allows a utility to recover costs for the purchase of electric 

power from a biomass energy facility that has received a certificate from the Kentucky State 

Board on Electric Ceneration and Transmission Siting i f the Commission determines that the  

Kollen Hearing Testimony at 285-286. 
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costs of the purchase power agreement over the full  of the agreement are fair, just, and 

  determining whether the costs are fair, just, and reasonable, the Commission 

may consider the policy set forth by the Ceneral Assembly in KRS  The 

ecoPower facility, which the REPA embodies and supports, is just the innovative energy-related 

business creating new jobs, new investment, and new sources of tax revenues envisioned by KRS 

154.27-020(2): 

The Ceneral Assembly hereby finds and declares it is in the best interest of the 
Commonwealth to induce the location of innovative energy-related businesses in 
the Commonwealth in order to advance the public purposes of achieving energy 
independence, creating new jobs and new investment, and creating new sources of 
tax revenues that but for the inducements to be offered by the authority to 
approved companies would not exist. 

 likewise will "assist the Commonwealth in moving to the forefront of national efforts to 

achieve energy independence by reducing the Commonwealth's reliance on imported energy 

 

resources." The biomass that will fuel the ecoPower facility will be produced in southeastern 

Kentucky and not imported from  

In light of the new johs, investment, and tax revenues to be produced hy the ecoPower 

facility, the full recovery of its costs through the REPA over the full tenn of the agreement is 

fair, just, and reasonable, and the ecoPower REPA meets the requirements of KRS 278.271. The 

Commission should approve the recovery of its costs through Kentucky Power's proposed Tariff 

B.E.R. 

 KRS 278.271. 

 

' KRS 154.27-020(3). 

 Godfrey Direct Testimony at 7-8. 
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 The ecoPower REPA Meets the Prerequisites of KRS  

The ecoPower facility received a certificate from the Kentucky State Board on Electric 

Generation and Transmission Siting in Case No.   addition, the ecoPower REPA 

is consistent with the policies outlined in ICRS  because it promotes the 

development of an  energy-related business that advances the public purposes of 

creating new jobs and new investments, achieving energy independence, and creating new 

sources of tax  The ecoPower REPA meets the threshold requirements for approval 

under KRS 278.271. 

(2). The Full Costs of  ecoPower REPA are Fair, Just, and Reasonable. 

Kentucky Power has provided the full costs of the ecoPower REPA as part of its 

85 

application in this case. Kentucky Power estimates that, based on  revenue numbers, the 

net first year revenue requirement increase under the ecoPower REPA would he approximately 
86 

seven percent.  however, the revenue requirement impact of the ecoPower REPA is 

considered in the context of the comprehensive generation portfolio changes that Kentucky 

Power will undergo between now and  the revenue requirement impact decreases to slightly 

less than six  

The Company is proposing to recover the full costs of the ecoPower REPA through Tariff 

B.E.R. Under Tariff B.E.R., Kentucky Power  compute a monthly biomass adjustment 

factor (in $/kWh) based on the ratio of the price paid for renewable energy under the ecoPower 

Godfrey Direct Testimony at 7. 

Amended Application at   

Amended Application at  53. 

Wohnhas Hearing Testimony at 78-79; Exhibit RKW-1. 

See Kentucky Power's Response to Commission Staff Post-Hearing Data Request PH-3. 
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REPA to the Company's total energy sales during the month, excluding intersystem  This 

biomass adjustment factor is applied to a customer's  Tariff B.E.R. would not become 

effective until the first month it purchases energy under the ecoPower  Tariff B.E.R. 

charges would appear on customer bills approximately two months  As descrihed above, 

this mechanism is similar to the Company's existing fuel adjustment  Additionally, the 

recovery of costs under Tariff B.E.R. will include a "true-up" mechanism that allows the 

Company to avoid over or under recovery of  The cost recovery mechanism contained in 

Tariff B.E.R. is consistent with other similar surcharge mechanisms and ensures that the 

Company recovers the ecoPower REPA costs in a timely and accurate manner. 

Considering the benefits described above in the form of economic development, 

increased capacity for growth, fuel diversity, and investment in renewable energy technologies, 

the costs of the ecoPower REPA, over its full term,  fair, just and reasonable. The 

Commission should find the ecoPower REPA as consistent with the requirements of KRS 

278.271 and approve Tariff B.E.R. as the cost-recovery mechanism. 

C.  Arguments in this Case are Without Merit. 

1. A Request for Proposal was Unnecessary. 

KIUC  that Kentucky Power should have conducted an RFP for a renewable 

resource instead of pursuing the unique opportunity that the ecoPower REPA presents to the 

Company and its  The argument ignores the circumstances surrounding the 

 Wohnhas Supplemental Testimony at 3; Exhibit  S. 

 Wohnhas Supplemental Testimony at 3. 

  4. 

 

 3. 

 Wohnhas Hearing Testimony at 89-90. 

Taylor Direct Testimony at 8. 
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ecoPower REPA and the reality of the Eastern Kentucky renewahles market. Company Witness 

Pauley explained both at the hearing and in his rebuttal testimony that given the unique 

circumstances presented hy the REPA, an RFP was  ecoPower approached 

Kentucky Power with a  opportunity to make an investment in its service territory and 

diversify its generation portfolio with homegrown renewable  Kentucky Power then 

 negotiated the terms and conditions of the ecoPower REPA over the course of two 

years, including a period where negotiations were suspended because ecoPower was unwilling to 

include cost recovery provisions that protected the Company and its ratepayers.This approach 

is consistent with the cost-effective approach used in connection with other  As in the AEP 

system, where, as Company witness Codfrey testified, the last  agreements were not the 

98 

result of RFPs. In the end, the ecoPower REPA represents a reasonable agreement for 

Kentucky Power to add renewables to its portfolio and invest in its service  An RFP 

was not necessary. 

Further, where there is no established market for renewable energy resources and the 

available renewable technologies are limited, as is the case in Kentucky Power's service 

t e r r i to ry ,an RFP would be of no practical use. Conducting an RFP would be futile to identify 

local renewable resources in Eastern Kentucky that would be comparable to, or  

more favorable than, the ecoPower option. In the real world, and in the absence of a mature 

market for local renewable generation, such resources will be developed through direct 

 Pauley Hearing Testimony at  Pauley Rebuttal Testimony at 3; Kentucky Power's response to Commission 
Staff Data Request 1-7. 

 Pauley Hearing Testimony at  Pauley Rebuttal Testimony at 3. 

 Pauley Rebuttal Testimony at 3; Kentucky Power's response to Commission Staff Data Request 1-7. 

 Godfrey Hearing Testimony at  

 Pauley Rebuttal Testimony at 3. 

 See Kentucky Power Hearing Exhibits 1 and 2. 
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negotiations and contact with interested developers like ecoPower. The  of a renewable 

energy resources located in eastern Kentucky is evident from the response to Kentucky Power's 

  RFP. As discussed above, despite clear language in the RFP that allowed renewable 

energy developers to participate, Kentucky Power received no renewable  

2. Because Wind and Solar Resources are not Viable. Renewables in Kentucky are  
More Expensive than Elsewhere. 

 argues better,  expensive renewable resources exist for Kentucky Power to 

meet its goal of investing in renewable energy in its service territory.  Witness Alan 

Taylor testified that he had "seen 20-year REPA proposals offered at less than a third of the 

ecoPower REPA's  Mr. Taylor further testified that he has "seen many proposed 

renewable projects in recent years that could generate renewable energy and RECs at prices that 

are less than the forecasted prices for "brown"  Mr. Taylor's testimony is irrelevant to 

the issue before the Commission and Company's goal of investing in a renewable resource in its 

service territory. 

When questioned further about the  referred to in his testimony,  Witness 

Taylor admitted that: 

•  he had never reviewed a hiomass REPA; 

•  he had never reviewed a renewable energy project located in PJM; 

•  he had never reviewed a renewable energy project located in the Commonwealth 
of Kentucky; and 

•  he had never reviewed a renewable project in Kentucky Power's service 
 

Pauley Hearing Testimony at 23; Kentucky Power Hearing Exhibit 3 at Section  

Taylor Direct Testimony at 6. 

Id. at  (emphasis in original). 

Taylor Hearing Testimony at 194   
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In fact, KIUC Witness Taylor even admitted a  of familiarity with where Kentucky Power's 

service territory is  Importantly, Mr. Taylor confirmed that his testimony about low 

cost renewable projects did not apply to biomass: 

Q. Just - - again, just to clarify, you've reviewed - - you've never reviewed a 
biomass renewable project that produced a negative REC value; is that 
correct? 

A. 1 don't believe so. 

Q. And you've never reviewed a hiomass REPA at prices that were one-third 
less than the ecoPower REPA; is that correct? 

A.  don't believe  

The reality is that the only renewable energy technology available in Kentucky Power's 

service temtory is biomass. Data prepared by the National Renewable Energy Laboratory 

demonstrates that neither wind nor solar is a viable renewable altemative in Kentucky Power's 

service territory. 

 201. 

' M. at 206. 
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Eastern Kentucky ranks as among the worst areas in the country for wind resources:' 07 

United States - Annual Average Wind Speed at 80 m 

    developed    
   

    reiohiHon   
      Area  

      L 

Similarly, solar resources in Eastern Kentucky are poor and on par with those  in 

Upstate New York and the Upper Peninsula of  

Photovoltaic Solar Resource 
 United states 

Kentucky Power Hearing Exhibit  Taylor Hearing Testimony at  

Kentucky Power Hearing Exhibit 2; Taylor Hearing Testimony at  

23 



Company Witness Codfrey explained that biomass, the renewable resource available for 

Kentucky Power, is more expensive than wind because of the higher per kilowatt-hour cost 

driven in large part hy the favorable production tax credits available to wind  developers 

and the higher capital expense for biomass  In response to a question about solar 

costs, Company Witness Codfrey explained how regional differences affect availahle renewable 

options: 

Q. Okay. So 1 guess the price differential for a hiomass facility versus wind, 
solar, or - - well, versus wind and solar would be associated with capital 
expenditures? 

A. Yeah. Now, solar is different. 1 didn't say that biomass was more 
expensive than solar, so - -

Q.  is not? 

A. - - they're - - no, they're more - - you know, they're more of an even 
playing field or it could be one - - you know, one could be more or less. 
But solar is more expensive than wind in most areas. Not Arizona. You 
know, in Kentucky you've got trees, so the renewable that you can - - you 
know, the resource that you can take advantage of is trees.  Arizona 
they have sunshine, golf courses, so you can put solar up.  the Pacific 
northwest and further south in the TVA area you've got the hydro. But, 
you know, you to - - you have to go with what - - with what's availahle, 
you know too. You can't wish for something that's in Minn - - for what -
- you can't buy wind in Minnesota and bring it to - - and bring it to 
Kentucky as well. 

So you i f you want investment in Kentucky, you know, you have trees 
and, you know, that's a renewable that you can have, and so we're - - what 
we were looking at is also, I think, is you're referring to Creg Pauley's 
testimony, he brought up the  you know, energy plan, and so 
renewables were a part of it, and this is a renewable that indigenous to the 
state, and that's - - you know, that's why we're presenting it to  
today."" 

I f Kentucky Power is going to invest in renewable energy development - as envisioned 

by Covemor Beshear in his 2008 "Intelligent Choices for Kentucky's Future" Energy Plan, and 

Godfrey Hearing Testimony at  

Id. at 137-138. 
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by the General Assembly in enacting subchapter 27 of Chapter  of the Kentucky Revised 

Statutes - in its service territory to promote economic development and fuel diversity, it must 

invest in hiomass. Simply put, to meet these goals of the Executive and Legislative Branches, 

the Company must invest in the ecoPower REPA. 

3. There will be No "Common Equitv Penalty." 

 also argues that Kentucky Power has understated the increase in revenue that the 

Company will recover under the ecoPower   asserts that the ecoPower REPA 

 he treated hy credit rating agencies as imputed debt and that the Company wil l be required 

to increase its actual common equity at the expense of less expensive  debt."' 

According to  the additional common equity required to maintain the Company's credit 

rating as a result of the ecoPower REPA would necessitate a 7.84% increase in revenue 

requirement, as opposed to the 7.02% increase identified by the Company."' KIUC's 

arguments, however, ignore the method by which rating agencies determine i f debt should be 

imputed, the terms of the ecoPower REPA, and the impact of the newly adopted KRS  

As discussed above, ratings agencies evaluate the risk of cost recovery from a power 

purchase agreement in evaluating whether to impute debt to a company's balance sheet. Two 

aspects of the ecoPower REPA mitigate the risk of recovery. First, Kentucky Power included 

provisions in the ecoPower REPA guaranteeing concurrent cost recovery. Sections 6.1 (A), (C) 

and (D) of the ecoPower REPA give the Company the right to tenninate the agreement, without 

financial penalty, i f it ever fails to obtain the right to concurrent recovery  Company's costs 

Kollen Direct Testimony at  

 

 at  Exhibit RKW-1. 
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under the ecoPower REPA."" Thus, timely recovery of costs is required by the REPA. 

Additionally, the Kentucky General Assembly recently passed Senate Bill 46, now codified at 

KRS 278.271, without a dissenting vote. KRS 278.271 provides that, once the  

approves a hiomass power purchase agreement, that approval remains valid for the entire initial 

term of the  KIUC Witness Kollen confirmed that Senate Bill 46 provides 

extraordinary certainty, going so far as to testify that the Commission should apply a heightened 

"strict scrutiny" test in reviewing the ecoPower REPA because "once a biomass power plant is 

approved for recovery from rate payers, the Commission can never revisit that  

Tlirough the protections included in Section 6.1  agreement and the strength of 

Senate Bill 46, the ecoPower REPA exceeds the requirements for a low risk factor from Standard 

&  Kentucky Power has the right to terminate the agreement, without financial penalty, 

i f it is ever denied concurrent or, as Standard and Poor's describes it "timely", cost recovery. 

Beyond that, with the enactment of KRS 278.271, the Company is entitled by law to recover its 

costs for the 20-year initial term of the ecoPower REPA upon issuance of the Commission's 

Order approving cost recovery. The combination of the two create a recovery mechanism that is 

long-lasting and resilient to change. Kentucky Power properly used a 0% risk factor in 

evaluating the potential treatment of the ecoPower REPA hy ratings agencies. Kentucky 

Power's estimate  revenue requirement impacts of the agreement were not understated. 

Finally, without regard to the legislative and contractual cost-recovery certainty attendant 

to the REPA, it is important to recognize that the review of the REPA hy credit agencies is not 

Kollen Hearing Testimony at 282; Wohnhas Hearing Testimony at 87; Exhibit JFG-1 at Section 6.1. 

Wohnhas Hearing Testimony at 87. 

Koiien Direct Testimony at  Mr.  Koiien confirmed that there is, in fact, no  scrutiny test that would 
apply. Koiien Hearing Testimony at 284. 

Wohnhas Hearing Testimony at 87. 
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unique to  As. It is applicable to all long-term power purchase agreements. Moreover, no 

debt is ever added to the Company's balance sheet. Instead, where, unlike here, the appropriate 

contractual and legislative  protections do not  Standard & Poor's will impute 

some level of additional debt to the Company when reviewing the Company's credit rating. As a 

result, even i f debt were to be imputed in connection with the ecoPower REPA, and it seems 

unlikely it would, the Company would need to add equity only i f the imputed debt threatened a 

downgrade of the Company's credit  

4. KIUC's Economic Impact Analvsis is Based on a Flawed Premise. 

The record clearly shows that the EcoPower project will bring jobs to the region and have 

a positive impact on tax revenues supporting local   seeks to counter these 

benefits by advancing the criticism that the net economic effect of the project would actually be 

detrimental, even though it offers no credible evidence to support its position.  fact, even after 

KIUC's Witness Coomes raised criticism about the expected economic effects of the project, he 

readily admitted that the project would result in an estimated $6.4 million per year in total 

earnings for permanent johs with associated tax revenue benefits for the county."" 

 advancing his theory, Dr. Coomes was unable to provide any real-world basis for his 

theory that the ecoPower facility would displace johs that would have provided altemative 

economic benefits."' In fact, Dr. Coomes ignored the reality facing the coal industry by 

comparing the jobs created hy the ecoPower facility with jobs at the soon to he retired Big Sandy 

Plant."' Dr. Coomes conceded his estimate about negative impact resulting from diminished 

See Kentucky Power's response to KIUC's Data Request 2-15. 

Pauley Direct Testimony at 7; Pauley Hearing Testimony at 29-30;  
Coomes Direct Testimony at 3; Coomes Hearing Testimony at 243-244. 

Coomes Hearing Testimony at 243-245. 

 Pauley Rebuttal Testimony at 4-5; Coomes Hearing Testimony at 265-266. 
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spending associated with rate increases was overstated. Significantly, Dr. Coomes disclaimed 

knowledge ahout whether coal-fired generation could be economically built today to provide the 

altemative jobs that underlie his criticism."" Similarly, Dr. Coomes, on the stand and without 

the benefit of conducting any in-depth analysis, simply assumed that money paid in rates in 

Eastem Kentucky in connection with the EcoPower project would leave the area  a remarkable 

assumption given that much of that amount is directly connected with local wages, local 

construction, and local investment."' In the  Dr. Coomes' criticism, hased on unlikely 

assumptions and overstated estimates, simply does not disprove the only solid evidence in the 

case regarding the expected economic impact of the EcoPower project, namely new jobs for the 

region, increased eamings for a significant number of households that badly need it, and an 

increase in tax revenues for the local governments.  fact, the most relevant portion of Dr. 

Coomes' testimony was his candid response during examination by the bench when he readily 

admitted he is "sure somebody that gets a job is very happy to have it," and "sure the region 

would like to have those jobs.""" 

III . CONCLUSION 

The ecoPower REPA provides Kentucky Power with a unique opportunity to make an 

investment in its service territory, provide for future load growth, and diversify its generation 

portfolio with a home-grown renewable resource. Kentucky Power respectfully requests that the 

Commission support this investment in eastem Kentucky, find that the standards of KRS 

278.300 and KRS  have been satisfied, and approve the ecoPower REPA and Kentucky 

Power's full cost recovery under KRS 278.271 and Tariff B.E.R. 

 Coomes Hearing Testimony at 248-249. 

Id. at 246. 

Id at 252-254. 

Id. at 272. 
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